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DETAILED ACTION 

1. Claims 15, 19-21, and 23 have been amended. Claims 1-27 are pending in this office 
action. 

Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. Claims 1-12 and 15-27 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Patent Number 6,092,178 issued to Anita Jindal et al. (hereinafter "Jindal") in further view 
of U.S. Patent Application Publication Number 2005/0149531 issued to Sunil K. Srivastava 
(hereinafter "Srivastava"). 

Claim 1: 

Jindal discloses a method of providing a service to a client from one of a plurality of 
servers, each of the servers being capable of providing the service to the client and each of the 
servers being associated with a service address common to all of the servers, the method 
comprising the steps of: 

receiving a request for the service from the client, the request specifying the common 
service address (]indal: column 5, lines 48-52 and column 5, lines 58-59 and column 7, lines 1-9 and Fig. 1)\ 

in response to the request, connecting the client to one of the plurality of servers (Jindal: 
column 6, lines 33-35 and column 7, lines 1-9 and Fig. 1; The client is first connected to the DNS server. Then the 
DNS server connects the client to the "preferred" server. )\ 
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receiving information identifying each of the plurality of servers from the server to which 
the client is connected (Jindal: column 6, lines 44-54 and column 7, lines 19-26; The first reference shows the 
information that can be retrieved. Compare this information with the information that the applicant retrieves about 
the servers in paragraphs [0020]-[0024] of the applicant's specification. The Jindal reference tracks all of the 
information concerning the server that the applicant tracks and more. The second reference shows how this 
information is retrieved. Note the DNS server is "the server to which the client is connected.); and 

selecting one of the plurality of servers as the server to be used to provide the service to 
the client (Jindal: column 7, lines 2-5). 

Jindal does not explicitly disclose wherein the receiving of information identifying each 
of a plurality of servers from the server to which the client is connected and selecting one of the 
plurality of servers to be used to provide the service to the client occurs at the client . However, 
Jindal does suggest that the receiving of information and selecting of the server can occur at 
another computer system separate from the DNS server (Jindal: column 7, lines 17-18; The "trigger" is 
executable code that causes the retrieval of the server information from multiple servers and then causes analysis of 
this retrieved information in order to choose a server. Since the trigger can be located at another computer system 
(different system than the DNS Server) the actions the trigger produces must also be able to occur at locations other 
than the DNS server.). 

Furthermore, Srivastava discloses receiving information identifying each of a plurality of 
servers from the server to which the client is connected and selecting one of the plurality of 
servers to be used to used to provide the service to the client occurs at the client (Srivastava: 
paragraph [00051 lines 8-11). 
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It would have been obvious to one of ordinary skill in the art the time the invention was 
made to modify the invention of Jindal with the teachings of Srivastava noted above for the 
purpose of receiving information identifying each of the plurality of servers from the server to 
which the client is connected and selecting one of the plurality of servers as the server to be used 
to provide the service to the client (Srivastava: paragraph [0005], lines 8-11). The skilled artisan would 
have been motivated to improve the invention of Jindal per the above such that the gathered 
server description information can be used to assist the client in selecting a server (Srivastava: 
paragraph [0005], lines 8-11). 
Claim 2: 

The combination of Jindal and Srivastava discloses all the elements of claim 1, as noted 
above, and Jindal further discloses information relating to the status of each of the plurality of 
servers (Jindal: column 6, lines 44-50; Note specifically 'operational status (e.g., whether it is up or down)/). 
Jindal does not explicitly disclose the step of providing the client with this information. The 
applicant's purpose of providing the client with this information is so that the client can select a 
certain server from a plurality of servers (Applicant's Specification: paragraph [0006]). 

However, Srivastava discloses the step of providing the client with information about a 
plurality of servers (Srivastava: paragraph [0005], lines 8-11). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to further modify the teachings of 
Jindal with the further teachings of Srivastava noted above for the purpose of providing the client 
with information about a plurality of servers (Srivastava: paragraph [0005], lines 8-11). The skilled 
artisan would have been motivated to improve the teachings of Jindal as noted above for the 
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purpose of sending server information to a client concerning a plurality of servers that may assist 
the client in choosing a particular server (Srivastava: paragraph [0005], lines 8-11). 
Claim 3: 

The combination of Jindal and Srivastava discloses all the elements of claim 1, as noted 
above, and Jindal further discloses information relating to the number of users being served by 
each of the plurality of servers (Jindal: column 6, lines 44-50; Note specifically 'the number of clients 
connected/). Jindal does not explicitly disclose the step of providing the client with this 
information. The applicant's purpose of providing the client with this information is so that the 
client can select a certain server from a plurality of servers (Applicant's Specification: paragraph 
[0006]). 

However, Srivastava discloses the step of providing the client with information about a 
plurality of servers (Srivastava: paragraph [0005], lines 8-11). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to further modify the teachings of 
Jindal with the further teachings of Srivastava noted above for the purpose of providing the client 
with information about a plurality of servers (Srivastava: paragraph [0005], lines 8-11). The skilled 
artisan would have been motivated to improve the teachings of Jindal as noted above for the 
purpose of sending server information to a client concerning a plurality of servers that may assist 
the client in choosing a particular server (Srivastava: paragraph [0005], lines 8-11). 
Claim 4: 

The combination of Jindal and Srivastava discloses all the elements of claim 3, as noted 
above, and Jindal further discloses wherein the step of selecting the server includes selecting the 
server in dependence on the number of users being served by each of the plurality of servers 
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(Jindal: column 6, lines 33-36 and column 6, lines 44-50; The first reference shows that information is collected and 
analyzed to determine choosing a 'preferred server/ The second reference shows that the information that is 
analyzed contains the number of users connected to a server. So the selection of a server is dependent on the 
number of connected users.). 
Claim 5: 

The combination of Jindal and Srivastava discloses all the elements of claim 1 , as noted 
above, and Jindal further discloses information relating to a grouping to which each of the 
plurality of servers belong (jindal: column 11, lines 23-35). Jindal does not explicitly disclose 
supplying the user with this information. The applicant's purpose of providing the client with 
this information is so that the client can select a certain server from a plurality of servers 
(Applicant's Specification: paragraph [0006]). 

However, Srivastava discloses the step of providing the client with information about a 
plurality of servers (Srivastava: paragraph [0005], lines 8-11). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to further modify the teachings of 
Jindal with the further teachings of Srivastava noted above for the purpose of providing the client 
with information about a plurality of servers (Srivastava: paragraph [0005], lines 8-11). The skilled 
artisan would have been motivated to improve the teachings of Jindal as noted above for the 
purpose of sending server information to a client concerning a plurality of servers that may assist 
the client in choosing a particular server (Srivastava: paragraph [0005], lines 8-11). 
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Claim 6: 

The combination of Jindal and Srivastava discloses all the elements of claim 5, as noted 
above, and Jindal further discloses including selecting the server in dependence on the grouping 
(Jindal: column 11, lines 23-35). 
Claim 7: 

The combination of Jindal and Srivastava discloses all the elements of claim 1, as noted 
above, and Jindal further discloses wherein the step of selecting a server comprises randomly 
selecting a server (Jindal: column 2, lines 14-17). 
Claim 8: 

The combination of Jindal and Srivastava discloses all the elements of claim 1, as noted 
above, and Jindal further discloses routing the client request to one of the plurality of servers 
using a DNS round-robin algorithm (Jindal: column 1, lines 45-48). 
Claim 9: 

The combination of Jindal and Srivastava discloses all the elements of claim 1, as noted 
above, and Jindal further discloses wherein each of the plurality of servers holds information 
relating to all of the servers (Jindal: column 7, lines 30-38; The reference here discloses a single server querying 
other servers for their operational information. Upon receiving the result of the query, the server is holding 
information relating to all of the other servers. The examiner maintains that since one server performs this function, 
it would be an obvious design choice to have all the servers perform this operation if desired.). 
Claim 10: 

The combination of Jindal and Srivastava discloses all the elements of claim 9, as noted 
above, and Jindal further discloses including the step of communicating said information 
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between the servers in real-time (Jindal: column 7, lines 30-38 and column 3, lines 50-54; The first reference 
discloses how the trigger gathers information from a plurality of servers. The second reference shows that the 
triggers conduct real-time interrogations (queries) of application servers.). 
Claim 11: 

The combination of Jindal and Srivastava discloses all the elements of claim 9, as noted 
above, and Jindal further discloses wherein the information includes one or more of information 
identifying each of the servers (jindal: column 6,lines 2-5), status information for each of the servers 
(Jindal: column 6, lines 44-50; Note specifically 'operation status.'), information defining the number of 
users connected to each of the servers (Jindal: column 6, lines 44-50; Note specifically 'number of clients 
connected.'), and grouping information for each of the servers (Jindal: column 11, lines 23-35). 
Claim 12: 

The combination of Jindal and Srivastava discloses all the elements of claim 1, as noted 
above, and Jindal further discloses a method further comprising requesting a connection to the 
selected server (Jindal: column 2, lines 2-7 and column 5, lines 19-25). 
Claim 15: 

Jindal discloses a client for use in a client-server system, the client being arranged to: 
request a service, the request specifying a service address common to all of a plurality of 

servers, each of the plurality of servers being capable of providing the service to the client (Jindal: 

column 5, lines 48-52 and column 5, lines 58-59 and column 7, lines 1-9 and Fig. 1)\ 

connect to one of the plurality of servers (Jindal: column 6, lines 33-38; The client is connected to 

the "preferred" server.); 
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receive information from the server to which the client is connected (Jindal: column 2, lines 
47-50; Note the client receives information sent from a server.), 

Jindal does not explicitly disclose wherein said received information identifying each of 
the plurality of servers; and select one of the plurality of servers as the server to be used to 
provide the service to the client. However, Srivastava discloses wherein said information 
identifying each of the plurality of servers (Srivastava: paragraph [0005], lines 8-11); and select one of 
the plurality of servers as the server to be used to provide the service to the client (Srivastava: 
paragraph [00051 lines 8-11), 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to modify the invention of Jindal with the teachings of Srivastava noted above for the 
purpose of using a client to receive information identifying each of a plurality of servers; and 
select one of the plurality of servers as the server to be used to provide the service to the client 
(Srivastava: paragraph [0005], lines 8-11). The skilled artisan would have been motivated to improve 
the invention of Jindal per the above such that the gathered server description information can be 
used to assist the client in selecting a server (Srivastava: paragraph [0005], lines 8-11), 
Claim 16: 

Claim 16 is rejected under the same reasons set forth in the rejection of claim 2. 
Claim 17: 

Claim 17 is rejected under the same reasons set forth in the rejection of claim 3. 
Claim 18: 

Claim 18 is rejected under the same reasons set forth in the rejection of claim 5. 
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Claim 19: 

Claim 19 is rejected under the same reasons set forth in the rejection of claim 7. 
Claim 20: 

Claim 20 is rejected under the same reasons set forth in the rejection of claim 11. 
Claim 21; 

Jindal discloses a server for use in a client-server system having a plurality of servers, 
each of the servers being capable of providing a service to the client and each of the servers 
being associated with a service address common to all of the servers, the server being arranged 
to: 

receive information relating to each of the plurality of servers (Jindal: column 7, lines 30-38; 
This reference discloses a server querying a plurality of servers for information that is analyzed in order to choose 
one of a plurality of servers. The server that sends a query then receives information that as a result of the query.); 

connect to the client in response to a request from the client for the service, the request 
specifying the common service address (Jindal: column 5, lines 48-52 and column 5, lines 58-59 and 
column 7, lines 1-9 and Fig. 1)\ 

send information to the client (Jindal: column 2, lines 47-50; Note the client receives information sent 
from a server.); and 

connect to the client in response to a selection of one of the plurality of servers as the 
server to be used to provide the service to the client (Jindal: column 7, lines 2-5). 

Jindal does not explicitly disclose wherein the sent information is information identifying 
each of the plurality of servers to the client; and wherein the selection of one of a plurality of 
servers occurs at the client. However, Srivastava discloses wherein the sent information is 
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information identifying each of the plurality of servers to the client (Srivastava: paragraph [0005], 
lines 8-11); and wherein the selection of one of a plurality of servers occurs at the client (Srivastava: 
paragraph [00051 lines 8-11), 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to modify the invention of Jindal with the teachings of Srivastava noted above for the 
purpose of using a server to send information identifying each of a plurality of servers; and 
selecting, at the client, one of the plurality of servers as the server to be used to provide the 
service to the client (Srivastava: paragraph [0005], lines 8-11). The skilled artisan would have been 
motivated to improve the invention of Jindal per the above such that the gathered server 
description information can be used to assist the client in selecting a server (Srivastava: paragraph 
[0005], lines 8-11). 
Claim 22: 

The combination of Jindal and Srivastava discloses all the elements of claim 21, as noted 
above, and Jindal further discloses comprising a Real-Time Text Protocol server (Jindal: column 3, 
lines 50-54; Since the triggers executed by the server transfer data in real time, the server must be a Real-Time Text 
Protocol Server.). 
Claim 23: 

Jindal discloses a client-server system having a plurality of servers, each of the servers 
being capable of providing the service to the client and each of the servers being associated with 
a service address common to all of the servers, the system being arranged to: 

communicate information between the servers so that each of the plurality of servers 
maintains information relating to all of the servers (Jindal: column 7, lines 30-38; This reference discloses 
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a server querying a plurality of servers for information that is analyzed in order to choose one of a plurality of 
servers. The server that sends a query then receives information that as a result of the query. )\ 

receive a request for the service from the client, the request specifying the common 
service address (Jindal: column 5, lines 48-52 and column 5, lines 58-59 and column 7, lines 1-9 and Fig. 1)\ 

connect the client to one of the plurality of servers in response to the request (Jindal: column 
7, lines 2-7); 

send server information to the client from the server to which the client is connected 
(Jindal: column 2, lines 47-50; Note the client receives information sent from a server. )\ and, 

select one of the plurality of servers as the server to be used to provide the service to the 
client (Jindal: column 7, lines 2-5). 

Jindal does not explicitly disclose wherein the sent information is information identifying 
each of the plurality of servers to the client; and, wherein selecting one of the plurality of servers 
occurs at the client. However, Srivastava discloses wherein the sent information is information 
identifying each of the plurality of servers to the client (Srivastava: paragraph [0005], lines 8-11); and, 
selecting one of the plurality of servers occurs at the client (Srivastava: paragraph [0005], lines 8-11). 

It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to modify the invention of Jindal with the teachings of Srivastava noted above for the 
purpose of sending information identifying each of a plurality of servers to the client; and, 
wherein the means for selecting one of the plurality of servers occurs at the client (Srivastava: 
paragraph [00051 lines 8-11). The skilled artisan would have been motivated to improve the 
invention of Jindal per the above such that the gathered server description information can be 
used to assist the client in selecting a server (Srivastava: paragraph [0005], lines 8-11). 
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Claim 24: 

Claim 24 is rejected under the same reasons set forth in the rejection of claim 2. 
Claim 25: 

Claim 25 is rejected under the same reasons set forth in the rejection of claim 3. 
Claim 26: 

Claim 26 is rejected under the same reasons set forth in the rejection of claim 22, 
Claim 27: 

The combination of Jindal and Srivastava discloses all the elements of claim 23, as noted 
above, and Jindal further discloses wherein the servers are operable to communicate in real-time 

(Jindal: column 7, lines 30-38 and column 3, lines 50-54; The first reference discloses how the trigger gathers 
information from a plurality of servers. The second reference shows that the triggers conduct real-time 
interrogations (queries) of application servers.), 

3. Claims 13-14 are rejected under 35 U.S.C. 103(a) as being unpatentable over Jindal in 
view of Srivastava and further in view of U.S. Patent Application Publication Number 
2003/0149653 issued to Neill Penney (hereinafter "Penney"). 
Claim 13: 

The combination of Jindal and Srivastava discloses all the elements of claim 12, as noted 
above, but does not explicitly disclose in the event that the connection to the selected server fails, 
attempting to reconnect to the selected server. However, Penney discloses in the event that the 
connection to the selected server fails, attempting to reconnect to the selected server (Penney: 
paragraph 10026], lines 1-2). It would have been obvious to one of ordinary skill in the art at the time 
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the invention was made to modify the previously mentioned combination with the teachings of 
Penney noted above. The skilled artisan would have been motivated to improve the teachings of 
the previously mentioned combination per the above such that the client would be granted a 
second chance to connect to the desired server resulting in greater client satisfaction. 
Claim 14: 

The combination of Jindal, Srivastava, and Penney discloses all the elements of claim 13, 
as noted above, and Srivastava further discloses in the event that the reconnection attempt fails, 
re-requesting the service to obtain the identifying information for servers configured to provide 
the service (Srivastava: paragraph 10005], lines 8-11; This reference shows presenting server information to a 
client so that the client can choose a server to connect to. This is exactly what the applicant is claiming here. A 
reconnection after a failed connection is still simply a connection. Therefore both the reference and the claimed 
invention of the applicant both perform the same function of simply presenting server information to the client in 
order to assist the client in choosing a server to connect to.). 

Response to Arguments 

Applicant Argues: 

Jindal fails to teach or suggest the steps of "receiving, at the client, information identifying each of 
the plurality of servers from the server to which the client is connected, and selecting, at the client, one of 
the plurality of servers as the server to be used to provide the service to the client," as recited in claim 1. 
As disclosed in Jindal, once a client connection is made to the server capable of providing the service, no 
further load-balancing operations, connections, or information for selecting is passed between any 
computer. Therefore, Jindal does not teach or suggest the steps of "receiving, at the client, information 
identifying each of the plurality of servers from the server to which the client is connected, and selecting, at 
the client, one of the plurality of servers as the server to be used to provide the service to the client," as 
recited in claim 1 . 

In addition, the Applicant respectfully disagrees with the Examiner's alternative interpretation that 
the "server to which the client is connected" can be read as not the "preferred server" of Jindal, but the 
"DNS server 100." Claim 1 recites "selecting, at the client, one of the plurality of servers as the server to be 
used to provide the service to the client." Thus, the selected server is the server used to provide the 
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service to the client. The Applicant respectfully submits the DNS server of Jindal is not the server that 
provides the service to the client. Rather the DNS Server of Jindal merely provides name service lookup, 
not the service that is being accessed by the client. Even if one were to assume the DNS server of Jindal 
were capable of providing some form of service, only one DNS server is disclosed, and even if a plurality of 
DNS servers were disclosed, one skilled in the art would appreciate that they could not have a "common 
service address," as recited in claim! . 

Examiner Responds: 

Examiner is not persuaded. The Examiner respectfully disagrees with the Applicant's 
interpretation of the Jindal reference. Specifically the Applicant recites, "As disclosed in Jindal, 
once the client connection is made to the server capable of providing service, no further load- 
balancing operations, connections, or information for selecting is passed between any 
computer." This statement made by the Applicant is false due to the Applicant's 
misinterpretation of the Jindal reference. 

The Jindal reference does in fact carry out further load-balancing operations, 
connections, and passes information for selecting servers after a client connection is made to the 
server. Clearly stated in the Examiner's non-final office action is the fact that "the server to 
which the client is connected" is the DNS server 100. In the Jindal reference, the client connects 
to a server (DNS Server 100) which gathers server information from a plurality of servers that 
provide a service and then the DNS server chooses the server which is best suited to handle the 
client's request (Jindal: column 5, lines 48-59 and column 7, lines 1-9). Once a 'preferred server' 
is found, the DNS server 100 connects the client to the 'preferred server'. 

So after the client is connected to one of the plurality of servers (DNS server 100), the 
server continues to do load-balancing, connections, and passing information about selected 
servers until a 'preferred server' is located. When the 'preferred server' is located, it is selected, 
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and the client is connected to it (Jindal: column 6, lines 33-43; Note this operation continues to 
periodically select new servers.). The Jindal reference reads perfectly upon the Applicant's 
claimed invention except for the fact that the receiving information and selecting a server occurs 
on the server side. This fact is clearly portrayed in the Examiner's 35 U.S.C. 103(a) as part of the 
Examiner's process of following the Graham v. John Deere factual inquiries. While the Jindal 
reference fails to teach this aspect, the Srivastava reference clearly discloses wherein the 
information received and the selection process occurs at the client, but this matter will be 
addressed later. 

Finally, as explained above, the Examiner's interpretation of the "the server to which the 
client is connected" is in fact correct. Furthermore, the Jindal reference, as shown in Fig. 1, 
discloses one DNS server 100, which connects the client to multiple service provider servers 
which are all specified under a common service address (Jindal: column 7, lines 5-9). 

The Examiner hopes the explanation given above clarifies Examiner's interpretation of 
the Jindal reference. The Examiner remains convinced that the combination of Jindal and 
Srivastava discloses all the elements of the Applicant's invention recited in claim 1. Therefore, 
the rejections given under 35 U.S.C. 103(a) are upheld. 
Applicant Argues: 

Further, Srivastava does no supply the missing limitations of claim 1. The background of 
Srivastava suggests that a client may perform lookups at the DNS server but does not teach or suggest a 
lookup could occur at the one of the plurality of servers capable of providing the service, therefore the 
combination of Jindal and Srivastava (assuming, without admitting, that the combination was proper and 
feasible) would not render obvious that which is recited in claim 1. 

Examiner Responds: 
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Examiner is not persuaded. In response to applicant's argument that the references fail to show 
certain features of applicant's invention, it is noted that the features upon which applicant relies (i.e., "but 
does not teach or suggest a lookup could occur at the one of the plurality of servers capable of providing 
the service../') are not recited in the rejected claim(s). Although the claims are interpreted in light of the 
specification, limitations from the specification are not read into the claims. See In re Van Geuns, 988 F.2d 
1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 

Nowhere, in Applicant's claim 1, is it required that the "lookup could occur at the one of the 
plurality of servers capable of providing a server." Since this argument appears to be directed to 
limitations that are not claimed, this argument is moot because limitations from the specification are not 
read into the claims. 

The only limitations that the Srivastava reference was used for are the limitations regarding 
identifying a server and selecting a server at the client . As cited in the Examiner's office action, the 
Srivastava reference clearly discloses identifying a server and selecting a server at the client (Srivastava: 
paragraph [0005], lines 8-11). The reference in and of itself is very clear, so no further explanation of the 
Srivastava reference will be given at this time. 

The rejections given under 35 U.S.C. 103(a) are upheld. 
Applicant Argues: 

Moreover, the Applicant respectfully submits the combination suggested by the Examiner is the 
result of improper hindsight analysis of Jindal and Srivastava in light of the teachings of the present 
invention. Jindal is directed to a load-balancing system that employs executable triggers to perform load- 
balancing decisions. Srivastava is directed to a load-balancing system that records the results of a series 
of load-balancing decisions in response to a client request as labels, employing the labels to fast switch 
subsequent request. Neither reference presents a deficiency that would lead one skilled in the art to 
combine the references, therefore the conclusion that one skilled in the art would be motivated to combine 
the references cannot be reached, and is hindsight in view of the Applicant's disclosure, which is improper. 
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Examiner Responds: 
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Examiner is no persuaded. In response to Applicant's argument that the 
Examiner's conclusion of obviousness is based upon improper hindsight reasoning, it 
must be recognized that any judgment on obviousness is in a sense necessarily a 
reconstruction based upon hindsight reasoning. But so long as it takes into account 
only knowledge which was within the level of ordinary skill at the time the claimed 
invention was made, and does not include knowledge gleaned only from the applicant's 
disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 
USPQ 209 (CCPA1971). 

Since it is clear that all cited portions of the Examiner's 103(a) rejection is 
knowledge which was within the level of ordinary skill at the time the claimed 
invention was made, it is assumed that no knowledge was gleaned only from the 
Applicant's disclosure. Therefore, the combination cited by the Examiner is believed to 
be proper. The rejections given under 35 U.S.C. 103(a) are upheld. 
Examiner Notes: 

The rest of the arguments presented by the Applicant appear to be regurgitated 
based upon the arguments given above. The Examiner directs the Applicant to the 
explanations given above as well as the Examiner's office action. The above office 
action lays out a clear and thorough prima facie case which precisely maps all elements 
of the Applicant's claimed invention. 
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Furthermore, The only attempt presented to refute the examiner's prima facie 
case of obviousness has been the Applicant's own arguments and opinions. No 
evidence has been presented to support the Applicant's arguments and opinions. The 
examiner notes the rule set forth in 37 C.F.R. 1.111(b) which requires Applicant to 
"distinctly and specifically point out errors 7 ' in the examiner's office action. 
Furthermore, it should be noted that arguments, opinions, or conclusions of Applicant 
and the Applicant's counsel cannot take the place of evidence (See In re Budnick, 537 F.2d 
at 538, 190 USPQ at 424; In re Schulze, 346 F.2d 600, 145 USPQ 716 (CCPA 1965); In re Cole, 326 
F.2d 769, 140 USPQ 230 (CCPA 1964)). 

The rejections given under 35 U.S.C 103(a) are upheld. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Contact Information 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patrick A. Darno whose telephone number is (571) 272-0788. 
The examiner can normally be reached on Monday - Friday, 9:00 am - 5:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Don Wong can be reached on (571) 272-1834. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Patrick A. Darno 
Examiner 
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